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Special Status of Jammu & Kashmir

Under Article 1 of the Indian Constitution, the State of Jammu and Kashmir (J&K) is a constituent state of Indian 

Union and its territory forms a part of the territory of India. On the other hand, Article 370 in Part XXI of the 
Constitution grants a special status to it. Accordingly, all the provisions of the Constitution of India do not apply to it. 

It is also the only state in the Indian Union which has its own separate state Constitution—the Constitution of 
Jammu and Kashmir. Under the same Part (XXI) of the Constitution, twelve other states of the Indian Union also 
enjoy special status but only in certain minor matters. On the other hand, the special status enjoyed by the State of 
J&K (as mentioned above) is unparalleled.

ACCESSION OF J&K TO INDIA 

With the end of the British paramountcy, the State of Jammu and Kashmir (J&K) became 
independent on 15 August 1947. Initially its ruler, Maharaja Hari Singh, decided not to join India 
or Pakistan and thereby remain independent. On 20 October 1947, the Azad Kashmir Forces 
supported by the Pakistan army attacked the frontiers of the state. Under this unusual and 
extraordinary political circumstance, the ruler of the state decided to accede the state to India.. 



❖ Accordingly, the ‘Instrument of Accession of Jammu and Kashmir to India’ was signed by Pandit Jawaharlal 
Nehru and Maharaja Hari Singh on 26 October 1947. Under this, the state surrendered only three subjects 
(defence, external affairs and communications) to the Dominion of India.

❖ At that time, the Government of India made a commitment that ‘the people of this state, through their own 
Constituent Assembly, would determine the internal Constitution of this state and the nature and extent of the 
jurisdiction of the Union of India over the state, and until the decision of the Constituent Assembly of the State, 
the Constitution of India could only provide an interim arrangement regarding the state.’ In pursuance of this 
commitment, Article 370 was incorporated in the Constitution of India. It clearly states that the provisions with 
respect to the State of J&K are only temporary and not permanent.



The provisions of Article 238 (dealing with the administration of Part B states) is not applicable to the state of J&K. The state of 
J&K was specified in the category of Part B states in the original Constitution (1950). 

This Article in Part VII was subsequently omitted from the Constitution by the 7th Constitutional Amendment Act (1956) in the
wake of the reorganisation of states . The power of Parliament to make laws for the state is limited to: 

(a) Those matters in the Union List and the Concurrent List which correspond to matters specified in the state’s Instrument of 
Accession. These matters are to be declared by the president in consultation with the state government. The Instrument of 
Accession contained matters classified under four heads, namely, external affairs, defence, communications and ancilliary
matters. 

(b) Such other matters in the Union List and the Concurrent List which are specified by the president with the concurrence of the 
state government. This means that laws can be made on these matters only with the consent of the State of J&K.  

The provisions of Article 1 (declaring India as a Union of states and its territory) and this Article (that is, Article 370) are
applicable to the State of J&K. 

Besides above, the other provisions of the Constitution can be applied to the state with such exceptions and modifications as
specified by the President in consultation with the state government or with the concurrence of the state government.



The President can declare that Article 370 ceases to be operative or operates with exceptions and modifications. 
However, this can be done by the President only on the recommendation of Constituent Assembly of the state.

Therefore, Article 370 makes Article 1 and Article 370 itself applicable to the State of J&K at once and authorises the 
president to extend other Articles to the state. 



❖ The State of J & K has its own Constitution and is administered according to that Constitution. Hence, Part VI of 
the Constitution of India (dealing with state governments) is not applicable to this state. 

❖ The very definition of ‘state’ under this part does not include the State of J&K. 

❖ Parliament can make laws in relation to the state on most of the subjects enumerated in the Union List and on a 
good number of subjects enumerated in the Concurrent List. But, the residuary power belongs to the state 
legislature except in few matters like prevention of activities involving terrorist acts, questioning or disrupting 
the sovereignty and territorial integrity of India and causing insult to the National Flag, National Anthem and the 
Constitution of India. 

❖ Further, the power to make laws of preventive detention in the state belongs to the state legislature. This means 
that the preventive detention laws made by the Parliament are not applicable to the state. 



❖ Part III (dealing with Fundamental Rights) is applicable to the state with some exceptions and conditions. The 
Fundamental Right to Property is still guaranteed in the state. Also, certain special rights are granted to the 
permanent residents of the state with regard to public employment, acquisition of immovable property, 
settlement and government scholarships. 

❖ Part IV (dealing with Directive Principles of State Policy) and Part IVA (dealing with Fundamental Duties) are not 
applicable to the state. 

❖ A National Emergency declared on the ground of internal disturbance will not have effect in the state except with 
the concurrence of the state government.

❖ The President has no power to declare a financial emergency in relation to the state. 

❖ The President has no power to suspend the Constitution of the state on the ground of failure to comply with the 
directions given by him. 

❖ The State Emergency (President’s Rule) is applicable to the state. However, this emergency can be imposed in the 
state on the ground of failure of the constitutional machinery under the provisions of state Constitution and not 
Indian Constitution. In fact, two types of Emergencies can be declared in the state, namely, President’s Rule 
under the Indian Constitution and Governor’s Rule under the state Constitution.



❖ While Article 35A has socioeconomic and political factors, this article restricts itself only to 
the constitutional issue that whether the Article 35A is constitutionally valid or not?

❖ The Indian Constitution (IC) protects certain sections of the society which have faced injustice 
historically. In the similar vein, the IC protects certain States to immune from the Constitution 
under Part XXI titled “Temporary, Transitional and Special Provisions” from Article 369 to 392. 
In this Part, the IC provides temporary provisos to the state of Jammu and Kashmir (Art 370). 

❖ The IC also provides special provisions to State of Maharashtra and Gujarat (Art.371), 
Nagaland (Art. 371A), Assam(Art. 371B), Manipur (Art. 371C), Andhra Pradesh (Art. 371D), 
Sikkim (Art. 371F), Mizoram (Art. 371G), Arunachal Pradesh (Art. 371H), Goa (Art. 371-I) and 
Karnataka (Art. 371 J). 



❑ The object behind to provide “special” and “temporary” provision 
to the certain State was to protect these State’s autonomy in 
some areas. The Constituent Assembly of India spare enough time 
on these provisions to make India more democratic and inclusive.

❑ Among all these provisions Article 35A is contesting at present 
political juncture in India. The Article 35A was inserted in the IC 
by the Presidential Order of 1954. The Article 35A yields 
special rights and immunities to the permanent residents of the 
Jammu and Kashmir from the rest of Indian citizen. In the light 
of this article a non-permanent resident of Jammu and Kashmir 
cannot enjoy any Government facilities. There are two reasons 
behind the contesting of Article 35A, first, the constitutionality 
of insertion of Article 35A, and second the conception of equality 
among the Indian citizens.



❖ The Presidential Order made under the Article of  370 (1) (d) which 

empower to the President of  India to make exception and modifications 

regarding the State subject with the concurrence of  the State Government. 

❖ The Constitutional question arise here regarding the Presidential Order, 

1954, Article 35A and Article 370 (1) (d) that whether the President of  India 

has the power to amend the Constitution? 

❖Whether the Article 35A is the Constitutional valid which came into 

existence by the bypassing of  all constitutional mechanism? 

❖Whether the Article 368 has no meaning to amend the Constitution?



The incorporation of Article 35A in the Constitution

❖ Article 35A is the sole provision in the IC which was neither discussed in the Constituent Assembly nor 
in the Parliament. This Article came into existence by a Presidential Order passed by Dr. Rajandra
Prasad on the advice of Nehru’s cabinet in 1954 “The Constitution (Application to Jammu and Kashmir) 
Order, 1954”. 

❖ This Article states about the rights and privileges of the permanent resident of the Jammu and Kashmir 
which exclude any person from all State’s benefits who is not the permanent resident of the State. This 
Presidential Oder exercises its power from Article 370 (1), the Article 35A states.



“35A. Saving of laws with respect to permanent residents and their rights.—Notwithstanding anything 
contained in this Constitution, no existing law in force in the State of Jammu and Kashmir, and no law hereafter 
enacted by the Legislature of the States

a) Denning the classes of persons who are, or shall be, permanent residents of the State of Jammu and 
Kashmir; or 

(b) Conferring on such permanent residents any special rights and privileges or imposing upon other persons 
any restrictions as respects

(i) Employment under the State Government;
(ii) Acquisition of immovable properly in the State; 
(iii) Settlement in the State; or 
(iv) Right to scholarships and such other forms of aid as the State Government may provide, shall be void on 
the ground that it is inconsistent with or takes away or abridges any rights conferred on the other citizens of 
India by any provision of this Part”.



Delhi Agreement 1952 and Article 35A

❖ The Delhi Agreement 1952 (announced on 24 July 1954) regarding the constitutional 

relationship between the Indian and Kashmir held between Prime Minister Nehru and 
Sheikh Abdullah. 

❖ The Delhi agreement established constitutional status to the State of  Jammu & Kashmir 

with Indian Government which became the part of  the federal structure of  Indian 

Constitution. It was the agreement between the sovereign bodies which make a 

relationship on certain grounds. 

❖ The agreement provided certain immunity to the permanent resident and considered them 

as the citizen of  India but regarding the special rights and privileges to the permanent 

resident remains to the State legislature. The Article 35A is the fruit of  this agreement 

which empowers State to facilitate its permanent resident as its thinks fit to do.



The Delhi Agreement states-

1. The Government of India agreed that while the residuary powers of legislature vested in the Centre in 
respect of all States other than Jammu and Kashmir, in the case of the latter, they vested in the State itself.

2. It was agreed that persons domiciled in Jammu and Kashmir shall be regarded as citizens of India, but the 
State Legislature was empowered to make laws for conferring special rights and privileges on the State’s 
subjects.

3. As the President of India commands the same respect in the State as he does in other units of India, 
Articles 52 to 62 of the Constitution relating to him should be applicable to the State.

4. The Union Government agreed that the State should have its own flag in addition to the Union flag, but it 
was agreed by the State Government that the State flag would not be a rival of the Union flag.

5. The Sadar-i-Riyasat, equivalent to the Governor of other States, will be elected by the State Legislature 
itself instead of being nominated by the Union government and the President of India.



6. In view of the peculiar position in which the State was placed, in particular Sheikh Abdullah’s land reforms 
programme, the Fundamental Rights enshrined in the Constitution could not be made applicable to the State. 
The question that remained to be determined was whether Fundamental Rights should form a part of the State 
Constitution or the Constitution of India. 

7. With regard to the jurisdiction of the Supreme Court of India, it was accepted that for the time being, owing 
to the existence of the Board of Judicial Advisers in the State, the Supreme Court should have only appellate 
jurisdiction.

8. The Government of India insisted on the application of Article 352, empowering the President to proclaim a 
general Emergency in the State. The State government argued that the Union, in the exercise of its powers over 
Defence, would anyway have full authority to take steps and proclaim Emergency. In order to meet the 
viewpoint of the State’s delegation, the Government of India agreed to the modification of Article 352 in its 
application to Kashmir by the adding the words, “but in regard to internal disturbance at the request or with 
the concurrence of the Government of the State”, at the end of clause (1).



9. Both parties agreed that the application of Article 356, dealing with suspension of the 
State Constitution, and Article 360, dealing with financial emergency, was not necessary.



Does President of India have sole power to amend Constitution through “Order” ?

❑ Besides giving assent to the Bill passed by the Both Houses (Lok Sabha and Rajya Sabha), President of India 
has sole legislative power under article 123 power to make ordinance when either house of the Parliament is 
not in session. This legislative powers of the President have only six-month effect; in other words, it is the 
authority to make laws without discussion in the Parliament in urgency for a shorter period. It is an exception 
in the making law not a general rule or a permanent measure.

❑ In the Constitutional scheme, the President of India has no legislative power to amends the Constitution by 
bypass the democratic process. President’s legislative, executive and judicial power is subjective to aid and 
advice by the Council of Minister (Art 74), but all these powers do not allow to the President to go beyond 

the spirit of the Constitution.



Does Article 370 have the power to incorporate new Article in the Constitution 
or amend the Constitution? 

❖Nowhere in the Article 370 mention that President of India has the power to amend the 
Constitution or insert a new Article in the Constitution?

❖The Article 370 only states that the President can make any exceptions and modifications 
with the concurrence of the Government of the State. Sub-clause 1 (d) of the Article 370 
states that: “Such power of the other provisions of this Constitution shall apply in relation 
to that State subject to such exceptions and modifications as the President may by order 
specify.”



❑ It has been advanced that Article 35A was not inserted by following the due procedure prescribed for the 
amendment of the Constitution under Article 368; Article 370 confers no legislative or executive powers on 
the President to add or delete any provision of the Constitution which is the exclusive function of the 
Parliament.

❑ Non-residents of the Jammu & Kashmir are debarred from buying properties, getting a government job or 
voting in the elections; The industrial sector and the whole private sector suffers due to the property 
ownership restrictions. Good doctors and experienced engineers and teachers do not come to the state for 
the same reason; 

❑ The impugned provision facilitates a violation of the right of a woman to ‘marry a man of her choice’ by 
not giving her heirs any right to property if she marries a man not holding Permanent Resident Certificate 
(PRC); 

❑ There is free and unrestrained violation of the fundamental rights of the Scheduled Castes and Scheduled 
Tribes who have lived in J&K for generations. Dalits and Valmikis, who were brought to the state, in the 
1950s, were granted the PRC subject to the condition that they and their future generations would 
continue to serve as safai-karmacharis (scavengers); Children of other states are not even entitled to 
admission in the medial, engineering and professional colleges and universities



❑ Article 35A was never presented before the Parliament which means that the President 
had bypassed the legislature by the order incorporating the Article. This would also imply 
that the amending power of the Parliament under Article 368 of the Constitution of the 
Constitution was abridged in its application to J&K.



A 2015 file photo of Jammu and Kashmir legislators in an 
altercation over the issue of Article 35 A in the J&K Assembly
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